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the ‘‘founder’’ of the family office, and 
generally to include the founder’s 
spouse (or spousal equivalent), their 
parents, their lineal descendants, and 
their siblings and their lineal 
descendants.17 Commenters observed 
that the proposed rule implicitly 
assumed that the founder of the family 
office is the initial generator of the 
family’s wealth and is an individual or 
couple.18 They noted that in many 
cases, however, family offices are 
established by persons several 
generations remote from the initial 
wealth generator.19 Some commenters 
also criticized our proposed approach 
because it would treat who could be a 
family member differently depending on 
when the family office was 
established.20 For example, one 
commenter stated that our proposal 
would have allowed a family office that 
was formed a long time ago to provide 
services to persons that are currently 
third or fourth cousins to each other, but 
that a family office established today 
may need to wait at least 40 or 50 years 
before being able to provide services to 
equivalent types of family members.21 

Some commenters recommended that 
the Commission address these concerns 
by leaving the term ‘‘family member’’ 
undefined,22 while others 
recommended that the Commission 
retain the approach of the proposed 
rule, but expand the rule to treat as 
family members grandparents, great-
grandparents, aunts, uncles, great aunts, 
and great uncles of the founders and 
their spouses and children.23 Leaving 

17 Proposed rule 202(a)(11)(G)–1(d)(5) (defining 
the founders as the ‘‘natural person and his or her 
spouse or spousal equivalent for whose benefit the 
family office was established and any subsequent 
spouse of such individuals.’’ Proposed rule 
202(a)(11)(G)–1(d)(3) (defining family members as 
‘‘the founders, their lineal descendants (including 
by adoption and stepchildren), and such lineal 
descendants’ spouses or spousal equivalents; the 
parents of the founders; and the siblings of the 
founders and such siblings’ spouses or spousal 
equivalents and their lineal descendants (including 
by adoption and stepchildren) and such lineal 
descendants’ spouses or spousal equivalents’’). 

18 See, e.g., Comment Letter of Dechert LLP (Nov. 
29, 2010) (‘‘Dechert Letter’’); Comment Letter of 
Fried, Frank, Harris, Shriver & Jacobs LLP (Nov. 18, 
2010) (‘‘Fried Frank Letter’’). 

19 See, e.g., Coalition Letter; Comment Letter of 
the New York State Bar Association, Business Law 
Section, Securities Regulation Committee (Dec. 10, 
2010) (‘‘NY Bar Letter’’). 

20 See, e.g., NY Bar Letter; Comment Letter of 
Skadden, Arps, Slate, Meagher & Flom LLP (Nov. 
17, 2010) (‘‘Skadden Letter’’). 

21 Skadden Letter. 
22 See, e.g., Comment Letter of Foley & Lardner 

LLP (Nov. 18, 2010) (‘‘Foley Letter’’); Miller Letter; 
Comment Letter of Northern Trust (Nov. 18, 2010) 
(‘‘Northern Trust Letter’’). 

23 See, e.g., Comment Letter of the American 
Institute of Certified Public Accountants (Nov. 16, 
2010) (‘‘AICPA Letter’’); Comment Letter of The 
Blum Firm, P.C./Blum (Nov. 18, 2010) (‘‘Blum 

the term family member undefined 
could allow typical commercial 
investment advisory businesses to rely 
on the exclusion (by, for example, 
designating an extremely remote family 
member as a common ancestor). On the 
other hand, attempting to expand the 
family member definition by ascending 
up the family tree from the founders 
would not address the difficulty in 
identifying the founders of the family 
office as identified by commenters and 
would not address the concern, 
depending on when the family office 
was founded, that the definition will not 
capture many family members of family 
offices established several generations 
after the initial family wealth was 
created. 

We are adopting, instead, an approach 
suggested in several comment letters 
that permits a family to choose a 
common ancestor (who may be 
deceased) and define family members 
by reference to the degree of lineal 
kinship to the designated relative.24 

This approach avoids any assumptions 
regarding the source of family wealth 
and the inconsistent treatment of 
extended family members compared to 
the approach we proposed.25 In order to 
prevent families from choosing an 
extremely remote ancestor, which could 
allow commercial advisory businesses 
to rely on the rule, we are imposing a 
10 generation limit between the oldest 
and youngest generation of family 
members. Such a limit, suggested by 
several commenters, would constrain 
the scope of persons considered family 
members while accommodating the 

Letter’’); Comment Letter of Hogan Lovells US LLP 
(Nov. 18, 2010) (‘‘Hogan Letter’’). 

24 See, e.g., ABA Letter; Comment Letter of 
Duncan Associates (Nov. 18, 2010) (‘‘Duncan 
Letter’’); Comment Letter of Kozusko Harris Vetter 
Wareh LLP (Nov. 18, 2010) (‘‘Kozusko Letter’’). 

25 Moreover, the approach we are adopting has 
been used in other contexts to delimit members of 
a family for purposes of special regulatory 
treatment. See, e.g., Section 1361(c)(1)(B) of the 
Internal Revenue Code of 1986, as amended 
(treating members of a family as a single 
shareholder of an S Corporation and defining family 
members as ‘‘a common ancestor, any lineal 
descendant of such common ancestor, and any 
spouse or former spouse of such common ancestor 
or any such lineal descendant’’ but providing that 
an ‘‘individual shall not be considered to be a 
common ancestor if, on the applicable date, the 
individual is more than 6 generations removed from 
the youngest generation of shareholders’’); Nevada 
Revised Statutes section 669.042 (defining a family 
trust company subject to special trust company 
regulation as having family members within 10 
degrees of lineal kinship or 9 degrees of collateral 
kinship to the designated relative); New Hampshire 
Revised Statutes section 392–B:1 (defining a family 
trust company subject to special banking regulation 
as having family members within 5 degrees of lineal 
kinship or 9 degrees of collateral kinship to a 
designated relative). 

typical number of generations served by 
most family offices.26 

Under this approach, the family office 
will be able to choose the common 
ancestor and may change that 
designation over time such that the 
family office clientele is able to shift 
over time along with the family 
members served by the family office. A 
family office exempt under the rule with 
a common ancestor several generations 
up from current family members will be 
able to serve a greater number of current 
collateral family members but fewer 
future lineal members. 

For example, G1 (who is deceased) 
founded a business and placed his 
fortune into a trust for the benefit of his 
heirs. G4 founded a family office to 
manage that wealth for the ever growing 
number of family members descended 
from G1 and treated G1 as the common 
ancestor for purposes of which family 
members the family office could advise 
under the exclusion. At the time G4 
created the family office, current clients 
extended as far as G4’s great-
grandchildren (or G7). Over time the 
family grows and additional generations 
are born. Eventually, to allow the family 
office to serve later generations that 
would otherwise extend beyond the 10 
generation limit, the family office 
redesignates its common ancestor to an 
individual in G3.27 The family office 
can do this under rule 202(a)(11)(G)–1 
because the rule does not specify which 
individual the common ancestor is and 
it does not specify that it always has to 
be the same common ancestor. As a 
result of this redesignation, the family 
office is able to advise clients two 
generations younger, but would no 
longer be able to advise certain branches 

26 See, e.g., ABA Letter (suggesting a 9 generation 
limit); Duncan Letter (recommending that the 
Commission follow that used for Nevada family 
trust companies, which allows for 10 degrees of 
lineal kinship and 9 degrees of collateral kinship 
and stating that other states’ family trust company 
laws with fewer degrees of kinship allowed had 
resulted in some family office clientele being 
outside the limitations); Kozusko Letter 
(recommending 10 generations (but not counting 
minors as a separate generation from their parents) 
as a size that, based on its experience and client 
base and on studies of family businesses, would 
comfortably accommodate most family offices but 
that would not open up the family office to abuse 
as a disguised commercial enterprise); Northern 
Trust Letter (stating that of the over 400 family 
offices they represent, some are now focused on 
their fifth through seventh generations). We have 
determined not to include a separate limit on 
degrees of permissible collateral kinship because, 
given our relatively expansive 10 generation lineal 
limit, a reasonable collateral limit would not in 
practice expand the range of family members 
covered by the rule. 

27 No formal documentation or procedure is 
required for designating or redesignating a common 
ancestor. 


