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(C) is engaged or proposes to engage in the business 
of investing, reinvesting, owning, holding, or trading in se
curities, and owns or proposes to acquire investment secu
rities having a value exceeding 40 per centum of the value 
of such issuer’s total assets (exclusive of Government secu
rities and cash items) on an unconsolidated basis. 

(2) As used in this section, ‘‘investment securities’’ includes all 
securities except (A) Government securities, (B) securities issued by 
employees’ securities companies, and (C) securities issued by 
majority- owned subsidiaries of the owner which (i) are not invest
ment companies, and (ii) are not relying on the exception from the 
definition of investment company in paragraph (1) or (7) of sub
section (c). 

(b) Notwithstanding paragraph (1)(C) of subsection (a), none of 
the following persons is an investment company within the mean
ing of this title: 

(1) Any issuer primarily engaged, directly or through a 
wholly- owned subsidiary or subsidiaries, in a business or busi
nesses other than that of investing, reinvesting, owning, hold
ing, or trading in securities. 

(2) Any issuer which the Commission, upon application by 
such issuer, finds and by order declares to be primarily en
gaged in a business or businesses other than that of investing, 
reinvesting, owning, holding, or trading in securities either di
rectly or (A) through majority-owned subsidiaries or (B) 
through controlled companies conducting similar types of busi
nesses. The filing of an application under this paragraph in 
good faith by an issuer other than a registered investment 
company shall exempt the applicant for a period of sixty days 
from all provisions of this title applicable to investment compa
nies as such. For cause shown, the Commission by order may 
extend such period of exemption for an additional period or pe
riods. Whenever the Commission, upon its own motion or upon 
application, finds that the circumstances which gave rise to the 
issuance of an order granting an application under this para
graph no longer exist, the Commission shall by order revoke 
such order. 

(3) Any issuer all the outstanding securities of which 
(other than short-term paper and directors’ qualifying shares) 
are directly or indirectly owned by a company excepted from 
the definition of investment company by paragraph (1) or (2) 
of this subsection. 
(c) Notwithstanding subsection (a), none of the following per

sons is an investment company within the meaning of this title: 
(1) Any issuer whose outstanding securities (other than 

short- term paper) are beneficially owned by not more than one 
hundred persons and which is not making and does not pres
ently propose to make a public offering of its securities. Such 
issuer shall be deemed to be an investment company for pur
poses of the limitations set forth in subparagraphs (A)(i) and 
(B)(i) of section 12(d)(1) governing the purchase or other acqui
sition by such issuer of any security issued by any registered 
investment company and the sale of any security issued by any 
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registered open-end investment company to any such issuer. 
For purposes of this paragraph: 

(A) Beneficial ownership by a company shall be 
deemed to be beneficial ownership by one person, except 
that, if the company owns 10 per centum or more of the 
outstanding voting securities of the issuer, and is or, but 
for the exception provided for in this paragraph or para
graph (7), would be an investment company, the beneficial 
ownership shall be deemed to be that of the holders of 
such company’s outstanding securities (other than short-
term paper). 

(B) Beneficial ownership by any person who acquires 
securities or interests in securities of an issuer described 
in the first sentence of this paragraph shall be deemed to 
be beneficial ownership by the person from whom such 
transfer was made, pursuant to such rules and regulations 
as the Commission shall prescribe as necessary or appro
priate in the public interest and consistent with the protec
tion of investors and the purposes fairly intended by the 
policy and provisions of this title, where the transfer was 
caused by legal separation, divorce, death, or other invol
untary event. 
(2)(A) Any person primarily engaged in the business of un

derwriting and distributing securities issued by other persons, 
selling securities to customers, acting as broker, and acting as 
market intermediary, or any one or more of such activities, 
whose gross income normally is derived principally from such 
business and related activities. 

(B) For purposes of this paragraph— 
(i) the term ‘‘market intermediary’’ means any person 

that regularly holds itself out as being willing contempora
neously to engage in, and that is regularly engaged in, the 
business of entering into transactions on both sides of the 
market for a financial contract or one or more such finan
cial contracts; and 

(ii) the term ‘‘financial contract’’ means any arrange
ment that— 

(I) takes the form of an individually negotiated 
contract, agreement, or option to buy, sell, lend, swap, 
or repurchase, or other similar individually negotiated 
transaction commonly entered into by participants in 
the financial markets; 

(II) is in respect of securities, commodities, cur
rencies, interest or other rates, other measures of 
value, or any other financial or economic interest simi
lar in purpose or function to any of the foregoing; and 

(III) is entered into in response to a request from 
a counter party for a quotation, or is otherwise entered 
into and structured to accommodate the objectives of 
the counter party to such arrangement. 

(3) Any bank or insurance company; any savings and loan 
association, building and loan association, cooperative bank, 
homestead association, or similar institution, or any receiver, 
conservator, liquidator, liquidating agent, or similar official or 
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person thereof or therefor; or any common trust fund or similar 
fund maintained by a bank exclusively for the collective invest
ment and reinvestment of moneys contributed thereto by the 
bank in its capacity as a trustee, executor, administrator, or 
guardian, if— 

(A) such fund is employed by the bank solely as an aid 
to the administration of trusts, estates, or other accounts 
created and maintained for a fiduciary purpose; 

(B) except in connection with the ordinary advertising 
of the bank’s fiduciary services, interests in such fund are 
not— 

(i) advertised; or 
(ii) offered for sale to the general public; and 

(C) fees and expenses charged by such fund are not in 
contravention of fiduciary principles established under ap
plicable Federal or State law. 
(4) Any person substantially all of whose business is con

fined to making small loans, industrial banking, or similar 
businesses. 

(5) Any person who is not engaged in the business of 
issuing redeemable securities, face-amount certificates of the 
installment type or periodic payment plan certificates, and who 
is primarily engaged in one or more of the following busi
nesses: (A) Purchasing or otherwise acquiring notes, drafts, ac
ceptances, open accounts receivable, and other obligations rep
resenting part or all of the sales price of merchandise, insur
ance, and services; (B) making loans to manufacturers, whole
salers, and retailers of, and to prospective purchasers of, speci
fied merchandise, insurance, and services; and (C) purchasing 
or otherwise acquiring mortgages and other liens on and inter
ests in real estate. 

(6) Any company primarily engaged, directly or through 
majority-owned subsidiaries, in one or more of the businesses 
described in paragraphs (3), (4), and (5), or in one or more of 
such businesses (from which not less than 25 centum of such 
company’s gross income during its last fiscal year was derived) 
together with an additional business or businesses other than 
investing, reinvesting, owning, holding, or trading in securities. 

(7)(A) Any issuer, the outstanding securities of which are 
owned exclusively by persons who, at the time of acquisition of 
such securities, are qualified purchasers, and which is not 
making and does not at that time propose to make a public of
fering of such securities. Securities that are owned by persons 
who received the securities from a qualified purchaser as a gift 
or bequest, or in a case in which the transfer was caused by 
legal separation, divorce, death, or other involuntary event, 
shall be deemed to be owned by a qualified purchaser, subject 
to such rules, regulations, and orders as the Commission may 
prescribe as necessary or appropriate in the public interest or 
for the protection of investors. 

(B) Notwithstanding subparagraph (A), an issuer is within 
the exception provided by this paragraph if— 
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(i) in addition to qualified purchasers, outstanding se
curities of that issuer are beneficially owned by not more 
than 100 persons who are not qualified purchasers, if— 

(I) such persons acquired any portion of the secu
rities of such issuer on or before September 1, 1996; 
and 

(II) at the time at which such persons initially ac
quired the securities of such issuer, the issuer was ex
cepted by paragraph (1); and 
(ii) prior to availing itself of the exception provided by 

this paragraph— 
(I) such issuer has disclosed to each beneficial 

owner, as determined under paragraph (1), that future 
investors will be limited to qualified purchasers, and 
that ownership in such issuer is no longer limited to 
not more than 100 persons; and 

(II) concurrently with or after such disclosure, 
such issuer has provided each beneficial owner, as de
termined under paragraph (1), with a reasonable op
portunity to redeem any part or all of their interests 
in the issuer, notwithstanding any agreement to the 
contrary between the issuer and such persons, for that 
person’s proportionate share of the issuer’s net assets. 

(C) Each person that elects to redeem under subparagraph 
(B)(ii)(II) shall receive an amount in cash equal to that per
son’s proportionate share of the issuer’s net assets, unless the 
issuer elects to provide such person with the option of receiv
ing, and such person agrees to receive, all or a portion of such 
person’s share in assets of the issuer. If the issuer elects to 
provide such persons with such an opportunity, disclosure con
cerning such opportunity shall be made in the disclosure re
quired by subparagraph (B)(ii)(I). 

(D) An issuer that is excepted under this paragraph shall 
nonetheless be deemed to be an investment company for pur
poses of the limitations set forth in subparagraphs (A)(i) and 
(B)(i) of section 12(d)(1) relating to the purchase or other acqui
sition by such issuer of any security issued by any registered 
investment company and the sale of any security issued by any 
registered open- end investment company to any such issuer. 

(E) For purposes of determining compliance with this para
graph and paragraph (1), an issuer that is otherwise excepted 
under this paragraph and an issuer that is otherwise excepted 
under paragraph (1) shall not be treated by the Commission as 
being a single issuer for purposes of determining whether the 
outstanding securities of the issuer excepted under paragraph 
(1) are beneficially owned by not more than 100 persons or 
whether the outstanding securities of the issuer excepted 
under this paragraph are owned by persons that are not quali
fied purchasers. Nothing in this subparagraph shall be con
strued to establish that a person is a bona fide qualified pur
chaser for purposes of this paragraph or a bona fide beneficial 
owner for purposes of paragraph (1). 

(8) [Repealed] 
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(9) Any person substantially all of whose business consists 
of owning or holding oil, gas, or other mineral royalties or 
leases, or fractional interests therein, or certificates of interest 
or participation in or investment contracts relative to such roy
alties, leases, or fractional interests. 

(10)(A) Any company organized and operated exclusively 
for religious, educational, benevolent, fraternal, charitable, or 
reformatory purposes— 

(i) no part of the net earnings of which inures to the 
benefit of any private shareholder or individual; or 

(ii) which is or maintains a fund described in subpara
graph (B). 
(B) For the purposes of subparagraph (A)(ii), a fund is de

scribed in this subparagraph if such fund is a pooled income 
fund, collective trust fund, collective investment fund, or simi
lar fund maintained by a charitable organization exclusively 
for the collective investment and reinvestment of one or more 
of the following: 

(i) assets of the general endowment fund or other 
funds of one or more charitable organizations; 

(ii) assets of a pooled income fund; 
(iii) assets contributed to a charitable organization in 

exchange for the issuance of charitable gift annuities; 
(iv) assets of a charitable remainder trust or of any 

other trust, the remainder interests of which are irrev
ocably dedicated to any charitable organization; 

(v) assets of a charitable lead trust; 
(vi) assets of a trust, the remainder interests of which 

are revocably dedicated to or for the benefit of 1 or more 
charitable organizations, if the ability to revoke the dedica
tion is limited to circumstances involving— 

(I) an adverse change in the financial cir
cumstances of a settlor or an income beneficiary of the 
trust; 

(II) a change in the identity of the charitable orga
nization or organizations having the remainder inter
est, provided that the new beneficiary is also a chari
table organization; or 

(III) both the changes described in subclauses (I) 
and (II); 
(vii) assets of a trust not described in clauses (i) 

through (v), the remainder interests of which are revocably 
dedicated to a charitable organization, subject to subpara
graph (C); or 

(viii) such assets as the Commission may prescribe by 
rule, regulation, or order in accordance with section 6(c). 
(C) A fund that contains assets described in clause (vii) of 

subparagraph (B) shall be excluded from the definition of an 
investment company for a period of 3 years after the date of 
enactment of this subparagraph, but only if— 

(i) such assets were contributed before the date which 
is 60 days after the date of enactment of this subpara
graph; and 
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(ii) such assets are commingled in the fund with assets 
described in one or more of clauses (i) through (vi) and 
(viii) of subparagraph (B). 
(D) For purposes of this paragraph— 

(i) a trust or fund is ‘‘maintained’’ by a charitable or
ganization if the organization serves as a trustee or admin
istrator of the trust or fund or has the power to remove the 
trustees or administrators of the trust or fund and to des
ignate new trustees or administrators; 

(ii) the term ‘‘pooled income fund’’ has the same mean
ing as in section 642(c)(5) of the Internal Revenue Code of 
1986; 

(iii) the term ‘‘charitable organization’’ means an orga
nization described in paragraphs (1) through (5) of section 
170(c) or section 501(c)(3) of the Internal Revenue Code of 
1986; 

(iv) the term ‘‘charitable lead trust’’ means a trust de
scribed in section 170(f)(2)(B), 2055(e)(2)(B), or 
2522(c)(2)(B) of the Internal Revenue Code of 1986; 

(v) the term ‘‘charitable remainder trust’’ means a 
charitable remainder annuity trust or a charitable remain
der unitrust, as those terms are defined in section 664(d) 
of the Internal Revenue Code of 1986; and 

(vi) the term ‘‘charitable gift annuity’’ means an annu
ity issued by a charitable organization that is described in 
section 501(m)(5) of the Internal Revenue Code of 1986. 
(11) Any employee’s stock bonus, pension, or profit-sharing 

trust which meets the requirements for qualification under sec
tion 401 of the Internal Revenue Code of 1986; or any govern
mental plan described in section 3(a)(2)(C) of the Securities Act 
of 1933; or any collective trust fund maintained by a bank con
sisting solely of assets of one or more of such trusts, govern
ment plans, or church plans, companies or accounts that are 
excluded from the definition of an investment company under 
paragraph (14) of this subsection; or any separate account the 
assets of which are derived solely from (A) contributions under 
pension or profit-sharing plans which meet the requirements of 
section 401 of the Internal Revenue Code of 1986 or the re
quirements for deduction of the employer’s contribution under 
section 404(a)(2) of such Code, (B) contributions under govern
mental plans in connection with which interests, participa
tions, or securities are exempted from the registration provi
sions of section 5 of the Securities Act of 1933 by section 
3(a)(2)(C) of such Act, and (C) advances made by an insurance 
company in connection with the operation of such separate ac
count. 

(12) Any voting trust the assets of which consist exclu
sively of securities of a single issuer which is not an invest
ment company. 

(13) Any security holders’ protective committee or similar 
issuer having outstanding and issuing no securities other than 
certificates of deposit and short-term paper. 

(14) Any church plan described in section 414(e) of the In
ternal Revenue Code of 1986, if, under any such plan, no part 


